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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 
 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 84 of 2018. 

U/s. 8 of POCSO Act, 2012. 

 
State of Assam  

 
-Vs-  

 
Anil Tanti 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mr. Jan Bora, Ld. Advocate. 

EVIDENCE RECORDED ON :-  10.07.19, 24.07.19, 27.08.19, 04.11.19  

and 05.03.2020. 

ARGUMENTS HEARD ON :-  09.04.2021. 

 JUDGMENT DELIVERED ON   :-   19.04.2021. 

 

JUDGMENT 
 

1. On 17.09.2018, at about 4-30 pm, while the informant was absent at home, 

the accused came to his house and attempted to rape the younger daughter 

of the informant by gagging her mouth but meanwhile, the elder daughter of 

the informant came and the accused fled away. Hence, the FIR was lodged. 

2. Based on the said FIR, a case was registered and after completion of 

investigation, chargesheet was laid against the accused person U/s 

448/376/511 IPC read with Sec. 8 of the POCSO Act, 2012. The accused 

appeared and having heard both the sides, a charge U/s 8 of the POCSO Act 
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was framed and read over and explained to the accused to which, he pleaded 

not guilty and claimed to be tried.  

3. Prosecution examined as many as 7 (Seven) witnesses. On closure of the 

prosecution evidence, the accused was examined U/s 313 CrPC. Defence did 

not examine any witness. At the end of the trial, arguments of the learned 

counsels were heard at length.   

                               POINT FOR DETERMINATION 

 Whether the accused on 17.09.2018, committed sexual assault on 

the victim girl and thereby committed an offence punishable U/s 8 

of the POCSO Act? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

4. I have heard the arguments advanced by learned counsel for both the sides. 

The evidence adduced in the case and the relevant laws are also gone 

through. 

5. PW1 (Father of the victim) had deposed that he knew the accused and at the 

time of the incident, his daughter i.e. the alleged victim girl was aged about 

13 years. On the day of the incident, when he returned home, he saw a crowd 

in his house. His eldest daughter told him that accused came to their house 

and asked for a glass of water and also caught hold of the younger daughter 

of PW1. A village meeting was also called in connection with this incident but 

the accused did not attend the meeting and so, finally, the FIR was lodged 

which is Ext-1. 

6. PW3 (Smt. Bijla Kishan) had stated that the informant is her father-in-law. The 

victim is her sister-in-law. On hearing hulla, she went to the house of the 

informant at about 6 pm and the victim girl told her that the accused came 

and gagged her mouth. Her elder sister saw the incident. The accused was 

searched for but he was not found. PW4 (Suren Gowala) had deposed that the 

informant is his brother-in-law. The victim girl is his niece. He had stated that 

on the day of the incident, the accused entered the house of the informant 
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and caught hold of the victim girl with intent to do some misdeed. The 

informant informed PW4 about the incident over phone.  

7. PW5 (Smt. Laxmi Kishan) had deposed that she knew the informant and the 

victim is the daughter of the informant. On the day of the incident, she heard 

that the accused entered the house of the informant and caught hold of the 

victim girl. Her elder sister saw the incident and so, the accused ran away. 

PW6 (Smt. Juhi Gogoi) is the learned Judicial Magistrate who recorded the 

statement of the victim girl U/s 164 CrPC on 27.09.2018. Ext-2 is the said 

statement and Ext-2 (4) is her signature. Ext-3 is the order dated 27.09.2018.  

8. PW7 (Sri PC Sharma) is the investigating officer who investigated into the case 

upon being entrusted the same and visited the PO and also prepared a sketch 

map. Ext-4 is the sketch map. He also recorded the statement of the 

witnesses and the victim girl was sent for medical examination and her 

statement was also recorded U/s 164 CrPC. After completion of investigation, 

chargesheet was laid which is Ext-5. 

9. The above is precisely the evidence on record and I have also perused the 

same. The learned defence counsel has argued that there was delay in lodging 

the FIR which remained unexplained. It is further argued that all the witnesses 

examined are related and no independent witness could be examined by the 

prosecution. It is further stated that there is no conclusive evidence to 

establish the age of the victim girl. It is therefore, argued that there are 

inherent infirmities in the prosecution case and as such, the accused is entitled 

to acquittal. 

10. It is to be noted here that in a case under POCSO Act, the prosecution must 

prove at the outset, the age of the victim girl to show that she was a child 

within the meaning of POCSO Act at the time of commission of the alleged 

offence. There must be positive evidence on record to show that the victim 

was a child below 18 years of age. Since the punishments prescribed in the 

said Act are stringent, the prosecution is required to prove the age of the 

victim to the fullest satisfaction of the court and a wishy-washy approach of 

the prosecution in the matter of proof of the age of the victim cannot be 

acceptable. In the present case, no school certificate or birth certificate of the 
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victim girl has been produced by the prosecution to show the exact age of the 

victim girl. So, basically there is no documentary evidence to establish the age 

of the victim girl. PW1 only stated in his evidence that at the time of the 

alleged incident, his daughter was aged 13 years. Except this oral evidence of 

the father, there is no any other evidence to show the age of the victim. There 

is also no medical evidence on record to establish the age of the victim girl 

and PW7 had clearly stated that the victim girl refused medical examination 

and as such, no medical examination could be done to ascertain her age. She 

was a student at the time of the alleged incident but no school certificate was 

also produced to show her age. Thus, in absence of school certificate and in 

the face of refusal for medical examination, the only presumption which can 

be raised is that if she was medically examined or if her school certificate had 

been produced, it would have been unfavorable to the prosecution.  

11. What is important to point out here is that the victim girl was examined as 

PW2. She had deposed in her evidence that she knew the accused and on the 

day, she went to her elder sister Anita’s house but her sister asked her to 

bring some vegetables from her house and so, PW2 came back to her house. 

As she was taking vegetables, the accused entered into the room, gagged her 

mouth and stroke her breast. In the meantime, Anita came and asked what 

they were doing and then, the accused ran away.  

12. PW2 had stated Ext-2 is the statement which she gave before the Magistrate 

and her sister Anita came with her and tutored her what to state before the 

Magistrate and she accordingly stated before the Magistrate. She has 

however, denied that there was any boundary dispute between her father and 

the father of the accused. It appears from the statement of the victim 

recorded U/s 164 CrPC that she has given a version which is not in conformity 

with what she has deposed in court. It is to be noted here that as per 

evidence of PW2, her elder sister Anita could see the accused and PW2 in the 

room and asked what they were doing and then, the accused ran away. She 

was a vital witness as she saw the occurrence herself but the prosecution has 

not examined her in this case without any valid reason. Her non-examination 

without offering any plausible reason, casts a serious doubt on the veracity of 

the prosecution case.  
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13. Moreover, all the witnesses examined are relatives. PW1 clearly deposed that 

when he came home, he saw a crowd of 10/12 persons at his house. None of 

them was examined by the prosecution. This apart, PW1 himself admitted that 

a village meeting was also convened but the accused did not attend the 

meeting and so, the FIR was lodged. But no any villager who attended the 

said meeting was examined by the prosecution and the prosecution only 

examined the witnesses who are related to each other. This is also a 

disturbing aspect of the prosecution case.  

14. It would also be seen that PW7 has clearly deposed in his evidence that during 

investigation, it revealed that the occurrence took place on 17.09.2018 and 

the FIR contains on its body a date of filing of the FIR as 19.09.2018 but what 

is important is that the FIR was in fact, filed and registered on 26.09.2018. 

PW7 had further stated that there was a stipulation on the body of the FIR to 

the effect that “at present the FIR need not be registered and if need be, 

request will be made to register the FIR.” Thus, it appears that the informant 

himself asked the police not to register any case until request is made by PW1 

in this regard. The reason for such a request is not known but the fact 

remains that there was indeed a delay of about 9 (Nine) days in lodging the 

FIR and no explanation is forthcoming. This clearly shows that there is 

something fishy in the prosecution case and the prosecution has not come up 

with clean hands in this case. The genesis of the prosecution case is 

suppressed and that is why, every piece of evidence which otherwise, could 

have been produced, has been withheld without any plausible 

explanation/reason. The evidence on record therefore, does not pass the test 

of reliability and there is serious doubt on the veracity of the prosecution case.  

15. In the result and for the reasons and discussions made herein above, 

I have no hesitation in my mind in holding that the prosecution has failed to 

prove the charge against accused person beyond all reasonable doubts. He is 

hence, not found guilty of the charge U/s 8 of POCSO Act, 2012 and 

as such, acquitted of the same and set at liberty forthwith.  

16. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 
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  Given under my hand and seal of this court on the 19th day of 

April/2021. 

Typed and Corrected by me:                  

                                                                         Addl. Sessions Judge, 
                                                                                            Sonitpur :: Tezpur. 
 

 
APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Father of the victim) 

PW2 (Victim girl) 

PW3 (Smt. Bijla Kishan) 

PW4 (Suren Gowala) 

PW5 (Smt. Laxmi Kishan) 

PW6 (Smt. Juhi Gogoi) 

PW7 (Sri.P.C. Sharma) 

PROSECUTION EXHIBITS: 

Ext-1: FIR. 

Ext-2: Statement U/s 164 CrPC of the Victim girl. 

Ext-3: Order dated. 27.09.2018.  

Ext-4: Sketch Map. 

Ext-5: Chargesheet.  

DEFENCE WITNESSES: 

NIL 

DEFENCE EXHIBITS: 

NIL. 

      Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
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